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THE STATUTORY NOTICE AND THE CORRECT ADDRESS

THE COMMISSIONER IS REQUIRED
 TO EXERCISE ORDINARY CARE

TO ASCERTAIN CORRECT ADDRESS OF THE TAXPAYER

AND MAIL NOTICE TO THAT ADDRESS

(Thanks goes to Vern Holland and the Freeman Educational Association for research in this article).
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The question of whether the last known address requirement has been met is a factual determination.  Section 6212(a) of the 1954 Internal Revenue Code is the statutory requirement of notice.  Section 6212(a) authorizes the Secretary of the Treasury or his delegate to mail the notice to the taxpayer by means of registered or certified mail; and Section 6212(b) provides that when the notice is mailed to the taxpayer's last known address, it is sufficient even though the taxpayer be dead or under legal disability.  The notice serves the dual purpose of notifying the taxpayer of the Government's claim and of defining the period within which the taxpayer may apply to the Tax court for relief; 26 USC 6213(a).  Unless there was compliance with the notice requirement of the statute, the Government is not entitled to prevail.  See in this connection Merten's Law of Federal Income Taxation, Rev. Sec. 49.131ff and 49.136, and authorities there cited.


In many instances the "last known address: of the taxpayer is the address shown on the return so that a mailing of a deficiency notice to that address will be sufficient. However, if, after the return is filed, the government learns that the taxpayer has moved and has acquired a new address, the notice must be sent to that address.  Maxfield v. C.I.R., 153 F.2d 325 (9th Cir.); C.I.R. v. Rosehneim, 132 F.2d 677 (3rd Cir.); Welch v. Schweitzer, 106 F.2d 885 (9th Cir.); also see Annotation in 24 A.L.R.2d 800, 805ff.


In order to ascertain what facts are material to the "last known address" determination we must first define the term "last known address" itself.  The term is not defined in either the statute or the regulation, its definition has instead been accomplished by a substantial body of case law. Fundamentally, the term means "that address to which the IRS reasonable believes the taxpayer wishes the notice sent." United States v. Ahresn, 530 F.2d 781, 785 (8th Cir.  1976); Sorrentino v. Ross, 425 F.2d 213, 215 (5th Cir. 1970); Delman v. Commissioner of Internal Revenue, 384 F.2d 929, 932 (3red Cir. 1967), cert denied, 390 U.S. 952, 88 S.Ct. 1044, 19 L.Ed. 2d 1144 (1968).  In recognition of obvious nationwide administrative realities, the burden is on the taxpayer to provide "clear and concise" notice of his current address to the IRS; the IRS is otherwise entitled to rely on the address shown on the taxpayer's tax return for the year in question. Weinroth v. Commissioner, 74 T.C. 430, 435 (1980).  "Clear and concise" notice is notice by which the taxpayer indicates to the IRS that he wishes the new address to replace all old addresses in subsequent communication.  See Alta Sierra Vista, Inc. v.  Commissioner, 62 T.C. 367, 375 (1974) aff'd mem., 538 F.2d 334 (9th Cir. 1976).  Such an indication of replacement may be either explicit or implicit; the Tenth Circuit followed the Ninth Circuit in the Court's view that a taxpayer's subsequent tax return bearing a new address provides the IRS with "clear and concise" notice.  Cyclone Drilling, Inc. v. Kelley, 769 F.2d. 662 (10th Cir.  1985); United States v. Zolla, 724  F.2d 808, 810 (9th Cir.  1984) cert denied, 105 S. Ct. 116, 83 L.Ed.2d 59 (1984); Cool Fuel v. Connett, 685 f.2d 309, 312 (9th Cir. 1982); McPartlin v. Commissioner, 653 F.2d 1185, 1190 (7th Cir. 1981) (citing Ninth Circuit cases).  The address on the taxpayer's most recent return will therefore ordinarily be the taxpayer's last known address unless further "clear and concise" notice is provided to the IRS subsequent to the most recent return. Verbal notification may also qualify as "clear and concise" notice.  De Welles v. United States, 378 F.2d 37, 39 (9th Cir. 1967); Cohen v. United States, 297 F.2d 760, 773 (9th Cir. 1962).


When a notice of deficiency is to be given, the Commissioner is required to exercise ordinary care to ascertain the correct address of a taxpayer and to mail the notice to that address. Arlington Corporation v. Commissioner of Internal Revenue, 183 F.2d 448 (5th Cir.), and other cases there cited; United States v. Lehigh, 201 F.Supp 224 (W.D.Ark. 1961).  Therefore, it is not the mere fact that a notice was mailed to some address that satisfies procedural due process, but rather, the Secretary (or his delegate) determination of the correct "last known address" and mailing.


In general, "the relevant inquiry pertains to the IRS's knowledge rather than to what may in fact be the taxpayer's most current address in use."  Alta Sierra Vista, Inc. v. Commissioner, 62 T.C. 367, 374 (1974), aff'd mem., 538 F.2d 334 (9th Cir. 1976).
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A standard of "reasonable care and diligence" in ascertaining and mailing a Deficiency Notice to the correct address is uncontested and well supported.  Green v. United States, 437 Fed. Supp. 334 (N.D.Okl. 1977); Crum v. Comm'r of Internal Revenue, 635 F.2d 895 (D.C. Cir. 1980).  The IRS is required to use "reasonable diligence" in attempting to ascertain the taxpayer's correct address.  Cool Fuel, Inc. v. Connett, 685 F. 2d 309, 313 (9th Cir. 1982); Mall v. Kelly, 564 F.Supp 371, 373 (Wyo. 1983); Tangren v. Mihlbachler, 522 F. Supp. 701, 703 (D. Colo. 1981).  But, the burden of proof is on the taxpayer to prove that this "reasonable diligence" was not exercised.  Green v. United States, supra, at p. 337; Butler v. District Director, 409 Fed. Supp 853, 856 (S.D. Tex.  1975).


Be sure the IRS did it right!  If it didn’t, you have a very powerful argument to defeat the Statutory Notice.

SUING THE STATE TAXING AGENCIES


 Last month a friend of mine decided to sue the State Department of Labor and Employment for their abusive action toward her.  My friend hires independent contractors and the state audited her and claimed that these individuals were employees.  My friend prevailed on the issue in the appeals procedure but in the meantime the state put her out of business through the use of their levy power.


    When my friend sued, the defendant-state filed a motion to dismiss.  Now the state is really worried because the judge did not dismiss the action as to the individual liability of the state officials.  The judge's opinion is a very good summation of the law in this area of law so the important excerpts are provided as an inspiration to those of you who have been wantonly oppressed by state agencies.


    Opinion:

Plaintiff further appears to assert a Section 1983 claim against Smith in his individual capacity.  Smith moves to dismiss arguing, first, that the plaintiff has failed to state a claim, and second, that he is immune from suit.


    To state a claim under Section 1983, a plaintiff must allege facts demonstrating:  (1) that the defendant deprived her of rights secured by the Constitution or laws of the United States; and (2) that the defendant was acting under color of state law.  Meade, 841 F.2d at 1526. An allegation of personal participation is essential to a Section 1983 claim.  Bennett v. Passic, 545 F.2d 1260, 12362-63 (10th Cir. 1976).  A respondeat superior theory is not a proper basis for suit under Section 1983.  Monell v. Department of Social Services of New York, 436 U. S.  658, 691 91978).  However, a supervisor may be liable under Section 1983 if an affirmative link exists between the constitutional deprivation and either (a) the supervisor's personal participation, exercise of control or direction, or (b) the supervisor's failure to supervise.  Meade 841 F.2d at 1527-28.


    It is familiar law that a pro se complaint must be construed as liberally as possible, Milton v. Wilson, 607 F. Supp 510, 511 (D. Colo. 1985), and is not subject to dismissal pursuant to Fed. R. Civ. P. 12 (b)(6) unless it appears beyond any doubt that the plaintiff could prove no set of facts in support of her claim that would entitle her to relief.  Conley v. Gibson, 355 U.S. 41 (1957).  Here the complaint asserts that Smith, under color of Colorado state law and in violation of its requirements, personally authorized and supervised Defendant Jones in an intentional effort to deprive the plaintiff of constitutional rights. (See Plaintiff's complaint, 1, 25.)  thus Smith's alleged liability is not impermissible based on a respondeat superior theory.  As to Smith personally, the plaintiff has alleged facts sufficient to withstand a Rule 12(b)(6) motion.


    Smith further asserts that he is immune from suit. Government officials performing discretionary functions are shielded from liability for monetary judgments when their conduct is based on objectively reasonable reliance on existing law.  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  Plaintiff alleges, however, that Smith ignored Colorado law that governs his official conduct. The record at present is too incomplete to conclude that Smith is immune from Section 1983 individual capacity liability, and therefore the motion to dismiss on this ground will be denied....



    So as you can see, this pro se plaintiff is really giving the bureau-rats something to worry about.  Wouldn't you like to do the same?

STATE TAXATION


 Since most of us live in states that also have an income tax, the issue of state taxation does come up.  Many states have both civil and criminal implications in their tax laws. Although the procedures may follow the federal procedures, they are different and you must check your states statutes to find out how to handle a particular situation.


 In Colorado, we have a special process that we must use to contest a disagreement.  The Department of Revenue can send a notice of deficiency.  The individual receiving the notice has 30 days to protest the deficiency.  The Executive Director of 
the Department of Revenue is then supposed to send a notice of final determination by certified mail.  The notice is to be accompanied by a notice and demand for payment.  Tax,
 penalties and interest that have not been protested must be paid within thirty days after mailing of the notice and demand for payment by the Executive Director.


 If the individual disagrees with the Department of Revenue, he must submit his protest within thirty days from the time the notice of deficiency was mailed. The individual should request a hearing on the issues.  Individuals can also pay the tax and file a claim for a refund, obtain an administrative hearing on the claim and then file a suit for a refund.  The individual can also appeal a final determination from the administrative hearing to the district court as provided in C.R.S. Section 39-21-105.


 As you can see, the Colorado law offers quite a bit of administrative procedure for the purpose of settling a dispute before going to court. Please check your state statutes, and you will probably find that it is similar.  Be sure to know what the procedure is before you get hit with a criminal or civil problem at the state level so that you are prepared for the battle. 

STATUTE OF LIMITATIONS STUFF


 When the IRS decides to prosecute criminally, they must follow specific statute of limitations procedures.  (IRC 6531). The date of the commission of the crime is typically, the due date of the tax return.  The statue of limitations commences to run with the due date.  (United States v. Habig, 390 U.S. 222 1968).  The typical statute of limitations period is three years. (I.R.C. 6531).  However, it is six years for the following offenses:


 1.  An offense involving defrauding or attempting to defraud the United States, whether by conspiracy or not 
and in any manner. (I.R.C.  6531(1).


 2.  An offense of willfully attempting in any manner to evade or defeat any tax or payment of tax.  (IRC 6531(2).


 3.  An offense of willfully aiding or assisting in, or procuring, counseling or advising the preparation or presentation under the internal revenue laws of, a false or fraudulent return, affidavit, claim or document, whether or not the
 falsity or fraud is within the knowledge or consent of the taxpayer.  (I.R.C.  6531(33).


 4.  An offense of willfully failing to pay any tax or make any return (I.R.C. 6531(4).


 5.  An offense described in Sections 7206(1) and 7207 of the Code (relating to false statements and fraudulent documents) (I.R.C. 6531 (5).


 6.  Offenses described in Section 7212(a) of the Code relating to intimidation of officers and employees of the United States. IRC Section 6531(6).


 7.  Offenses arising under Section 371 of Title 18 of the United States
 Code where the object of a conspiracy is to attempt in any manner to evade or defeat any tax or the payment of any tax.  (IRC 6531(8).


 Remember also that the statute of limitations is tolled for individuals outside the United States or for individuals who are a fugitive from justice.  The government can obtain a limited extension of the period by instituting a complaint (I.R.C. 6531).


 Sometimes, cases are won because the IRS messes up on the statute of limitations rules. It is a good idea to always check to see if they have followed the appropriate rules; you might just catch them in a mistake.

STING THE GOON SQUAD

How many of you have seen the movie the Sting?  Well, I have an idea that would sting the IRS real bad and it would drive Special Agents start raving mad.  The IRS would be afraid to prosecute patriots for willful failure to file after our first three wins.  All patriots should now follow one of the following scenarios and Sting the Goon Squad:


There are two types of individuals.  There are individuals who work for employers and get paid and have their funds reported on W-2s at the end of the year; and there are individuals who are self employed and who receive 1099s.  There are also individuals who are self-employed who have no one reporting to the IRS for them on a 1099.


The first type of individual, the employee, should allow withholding and if he wishes to stop-filing returns, he should do so only on the advice of a licensed attorney.  He would then either give the IRS the power of attorney to file all future returns for him, or ask for an extension of time to file until the IRS could show him how to file without waiving his Fifth Amendment Rights.  He would never refuse to file a return and if he wished he could sue the IRS later for a refund.  The IRS would have great difficulty in proceeding criminally, so they would proceed civilly.  They would issue a Stat Notice and the individual could contest the Stat. Notice in Tax Court and sign a stipulation.  The IRS would be forced to assess these individuals under 26 USC 6020(b) and the paperwork and time required including the time with the appeals division and the district counsel involved in the Tax Court Petition would be overwhelming.  These individuals could change the tax system in a matter of months if enough of them used this approach.


The self-employed individual is the one who can provide the IRS with a real sting operation that will put fear in them from ever conducting a criminal case.  This individual has two approaches he can use.  He can have an attorney file returns for him or he can file two returns: a fifth amendment return and a return with financial data and no identifying information.  He would pay with the return with the financial information on a money order that did not have his name entered as the sender.  He write "Fifth Amendment" on the money order where it asked for his name.  He would then write the serial number of the money order on the tax return which was unidentified and send it by certified mail to the IRS.


Let's look at both operations in detail and see how the IRS could get a real bad "sting!"


In the first scenario, the individual would get himself classified as an Illegal Tax Protestor by asking the IRS questions.  He would then go to an attorney and get opinion letters regarding the Fifth Amendment Issues.  Next, he would get an attorney who would be willing to file his returns for him.  The attorney would send tax returns to the IRS for the individual and would pay the IRS out of his trust fund account.  The attorney would not identify the individual on the return but would identify the return with a code number that was known only to the attorney and the client. When the IRS asks the attorney whose return he has filed, he would take Attorney Client Privilege.


Meanwhile our fearless patriot would be marching around the country educating people about the Fifth Amendment and the alleged "filing requirement."  The IRS would attack criminally and our brave patriot would go to trial.  The Department of Justice would present its case and then the defense would begin its case.  The attorney who filed the returns for our brave patriot would take the stand and testify that the defendant had filed returns and paid taxes through him.  The IRS would slink out of the court with mud on its face.  They would lose the case, hands down, and our brave patriot would have proof that his Fifth Amendment Argument was valid.  Once this happened three or four times, the IRS would be afraid to prosecute any vocal individuals for fear that they would have actually paid and filed through an attorney.  The mere fear of a STING would keep the IRS honest and they would cease prosecuting Patriot types.


In the second scenario, our brave patriot would also make a lot of noise and try to get prosecuted.  He would file one return with his name and address and social security number and he would send no money with the return.  He would send in another return by certified mail with payment.  The second return would have all the financial information but no identifying information.  The payment would not have any identifying information but he would keep a copy of everything so he could prove his case.


The IRS would proceed criminally and our brave patriot would take the stand and testify that he filed two returns and show that he had already paid his taxes.  The IRS would once again slink out of the Courtroom never to return and they would soon quit prosecuting anyone who filed a Fifth Amendment Return because they would be afraid of another marvelous sting operation.







Sometimes, cases are won because the IRS


 messes up on the statute of limitations rules.


 It is a good idea to always check to see


 if they have followed the appropriate rules; 


you might just catch them in a mistake.











Have a great Thanksgiving!
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