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IRS SANCTIONED FOR VIOLATION OF AUTOMATIC STAY
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The courts have sanctioned the IRS for violation of the Automatic Stay.  As many readers know, the IRS is supposed to stop all collection activity when a bankruptcy is filed.  In In re Bulson, 117 B.R. 537 (9th Cir. B.A.P. 1990); the IRS knew that the bankruptcy stay existed and they went ahead and collected taxes anyway.  The IRS technician issued a notice of intention to levy.  The Ninth Circuit held that the IRS's initiation of the automatic collection procedures against the debtor constituted a willful violation of the automatic stay despite the mistaken belief that the case was closed and the stay had been lifted.



When the IRS violates the automatic stay, the courts do assess penalties against it.  In In re Carlsen, 63 B.R. 706 (Bankr. C.D. Cal, 1986), the IRS levied the taxpayer after the petition was filed.  The court ruled that the IRS would have to turn over the levied funds plus interest from the date of the receipt.  The IRS was also required to pay the debtor's attorney fees.  In In re Stucka, 77 B.R. 777 (Bankr. C.D. Cal. 1987), the IRS intercepted tax overpayments made after confirmation of the debtor's Chapter 13 plan.  This action was taken about eight months after the IRS received notice of the bankruptcy proceeding.  The court ruled that the IRS willfully violated the automatic stay.  Attorney's fees and costs were imposed on the IRS under Bankruptcy Code Section 362(h).


In the case of In re Lile, 103 B.R. 830; the IRS really got blasted.  The court imposed both actual and punitive damages. During the bankruptcy, the IRS seized personal property inside the petitioner's restaurant.  The IRS had been told specifically

that the properties were owned by the petitioner.  The court awarded $100,000 in punitive damages and later increased the award to include the attorney's fees and costs.


In the case of In re Price, 103 B.R. 989; the IRS sent a notice of attempt to levy after a Chapter 13 plan was confirmed. The IRS admitted that the notice was caused by a messed up computer but the court awarded attorney's fees and costs.  Since

there was not an actual seizure, the court refused to award punitive damages.


Bankruptcy is a very powerful protection that individuals can use in defending themselves against the IRS.  As you can see, the courts will punish the IRS for violating the automatic stay. Remembers that you always have this protection if the IRS backs you into an uncomfortable corner.  You can fight back successfully; just look at what the others mentioned in this article have done in the last few years.

    THE SUPREME COURT DENIES CONKLIN'S PETITION SO CONKLIN PREPARES FOR ROUND TWO

(This article was written in the early 90s, it is reprinted here for its historical value)

The Supreme Court denied Bill Conklin's petition for Certiorari after only 6 weeks in the kettle.  However, Bill is not discouraged.  He feels he really won the suit because the Tenth Circuit chose to protect the income tax by not publishing their decision that takes the position that filing tax returns is not required.


In the meantime, Bill has to fight the proposed $6,000 penalty. What do you think of the arguments Bill has proposed to the District Court contesting the $6,000 penalty?



        ISSUE

Is it a violation of the Fifth Amendment Right to due process for the Court and the IRS to use inconsistent definitions of the term "self-assessment," in ruling that the plaintiff took a legally "frivolous" position?

The Tenth Circuit Court of Appeals took the position that the plaintiff had made a "self-assessment" for purposes of Section 6702 in sanctioning him for filing a legally frivolous appeal.  However, there is no tenth Circuit Law on which the plaintiff could rely in making his decision to appeal this case which consistently delineates the meaning of a "self-assessment" throughout the Internal Revenue Code. Since for the purposes of all other IRC Sections,  a "self- assessment" requires a signature, it is a violation of due process to interpret the English language inconsistently and then sanction a Pro se.


For example, once a return is filed, the Service has three yeas to assess the amount of any tax.  If a return is not filed, the IRS may assess and collect a tax at any time under IRC Section 6501(c)(3).  In general, for purposes of starting the limitations period, a form or document filed with the Service constitutes a return if it sets forth all the data from which the tax in question can be computed and assessed.  See Germantown Trust Co. v. Comm'r 309 US 304 (1940).   Also see Comm'r v. Lane Wells Co. 321 US 219 (1944).  A statement that purports to be a return but does not disclose this basic data does not start the running of the period of limitations, whatever the statement is called.

 An unsigned return, is not a return for purposes of Section 6501 and does not start the running of the limitations period on assessment. See Vaira v. Comm'r, 52 TC 986 (1969) rev'd on other grounds, 444 F.2d 770 (3rd Cir. 1971); Doll v. Comm'r, 358 F.2d 713 (3rd Cir. 1966); Reaves v. Comm'r, 31 TC 690 91958), aff'd 295, 336 (5th Cir. 1961). Jarvis v. Comm'r 78 TC 646 91982) (Form 1040) reporting each item "less than" specified de minimis amounts held not to be a return. since it did not contain information from which tax could be computed; citing United States v. Porth, 426 F2d 519 (10th Cir. 1970), cert.denied, 400 US 824 (1970).  See also Edwards v. Comm'r 680 F2d 1268 (9th Cir. 1982) (protest type returns were not valid returns starting the statute of limitations); Ledbetter v. IRS, 837 F.2d 708 (5th Cir. 1988) (deletion of verification on return; obliterating words "under penalty of perjury" rendered returns invalid, so that tax could be assessed at any time).  See also Beard v. Comm'r, 82 TC 766, 1984) (return that had been tampered with held not to constitute a return).


In other words, the Tenth Circuit has taken the position that an unsigned return makes a "self-assessment" for purposes of Section 6702, but the Courts in general have taken the position that an unsigned return does not make a "self assessment" for purposes of Section 6501.  Since the Court has chosen to take opposite definitions of the meaning of a self-assessment depending on the Statute and since the law is inconsistent, a layman should not be sanctioned for mis-understanding such inconsistent law. Lay individuals believe that the words in the English Language are consistent in their meaning and cannot comprehend that a self assessment could mean one thing in one statute and then something else in another statute.


Furthermore, the government and the courts also take the position that an unsigned return does not make a "self- assessment" and therefore is not a return for purposes of 26 USC 7201 and 7203.


The plaintiff is positive that this honorable Court would instruct a jury in a 7201 or 7203 case that an individual who had filed an unsigned return did not make a "self-assessment," and therefore did not file a return.


Wherefore it is prayed that this honorable Court will take into account that fact that the Courts and the IRS have an inconsistent definition of a "self-assessment" and a "tax return" when this honorable Court sanctions the plaintiff on January 13, 1995; and that this honorable Court will note that it is a violation of the due process clause of the Fifth Amendment to sanction a layman frivolous return when the Courts, for purposes, of all other statutes in the Internal Revenue Code, would rule that the layman did NOT file a return.



        ISSUE

Whether it is a violation of the due process clause of the Fifth Amendment to sanction a pro se litigant for filing a frivolous appeal when he filed a return that is NOT required to be filed, ie., for filing a frivolous return that is not a "compelled testimonial communication."

The plaintiff refers this honorable Court to the attached opinion letter of Attorney Guy Curtis.  If we interpret the Court of Appeals unpublished opinion in this case to mean that a tax return is not a "compelled testimonial communication," then it would be a violation of the due process clause of the Fifth Amendment to sanction a pro se litigant for filing a return that he thought was required to be filed but was not required to be filed.  The plaintiff begs this honorable Court for its patience because he thought that he was compelled to file the return; it is normal for a citizen in our country who is uneducated in the law to believe that a return is compelled.  If he was not compelled to file the return, then of course, his Fifth Amendment Argument doesn't apply, because the Fifth Amendment certainly doesn't apply if an individual is volunteering information to the government that he is not required to give to the government in the first place.  However, the plaintiff promises that he has learned his mistake and he will no longer file any returns that are not compelled.  He begs this honorable Court to sanction him only $1.00 because any higher sanction denies his right to due process under the Fifth Amendment.  See Garrity v. State of New Jersey, 87 S.  Ct. 616 (1967); and Griffin v. State of California, 85 S. Ct. 1229 (1965).



        ISSUE

Whether it is a violation of the due process clause of the Fifth Amendment to sanction a pro se litigant for filing a frivolous appeal when his  misunderstanding of the law is in harmony with  the Supreme Court's position?

The second interpretation that Attorney Guy Curtis gives to the Court's opinion in this case would directly contradict the Supreme Court's Opinion in both Garner v. United States, 424 U.S. 648 (1975); and U.S. v. Doe, 465 U.S. 605, (1985). Therefore either the Court did not mean for its opinion to be interpreted in this light or the Court failed to consider the Garner case in its opinion.


The plaintiff was an elementary school teacher for over 15 years and he taught his classes that the courts of our country follow the decisions of the Supreme Court. Apparently, that is not true, but it seems like an incredible violation of the due process clause of the Fifth Amendment for this honorable court to sanction a pro se litigant for filing a frivolous appeal when the Court of appeals has failed to consider the effect on its opinion of the ruling in the Garner case.  At the very least the plaintiff's reliance on the Garner case should show that, at least in his mind, the appeal was not frivolous.  Furthermore, the plaintiff did not have adequate warning that his appeal was frivolous because of his reliance on the Garner case.


The plaintiff would also request that this honorable Court read his petition for Certiorari to the Supreme Court which is attached as an exhibit to his Status Report for this honorable Court to see the plaintiff's understanding of the law as he filed his appeal.



        ISSUE

Whether it is a violation of the due process clause of the Fifth Amendment to sanction a pro se litigant for filing a frivolous appeal when the litigant was required by law to file an appeal in order to obtain jurisdiction for the Supreme Court to consider his non-frivolous Petition for Writ of Certiorari?

The United States Code requires that a litigant file a notice of appeal with a Court of Appeals  if he wants the Supreme Court to consider his issue.  Any litigant has a right under the Due Process Clause of the Fifth Amendment to bring an issue to the Supreme Court.  Of course,  the Supreme Court only grants about 1% of the petitions for certiorari that are submitted, and  the chance of any individual getting an acceptance of a petition for certiorari is about the same as winning the Colorado Lottery without buying a ticket; but each individual in the country still has a right to petition the Supreme Court.


This honorable Court can see that the government did not request sanctions against Conklin for filing a frivolous Petition for Certiorari. (See Exhibit A herein incorporated.)


And furthermore, the Supreme Court denied the petition for Certiorari on November 28, 1994, but did not sanction Conklin for filing a frivolous Petition for Writ of Certiorari.  (See Exhibit B, herein incorporated).


Conklin was required by law to file an Appeal with the Tenth Circuit before the Supreme Court would grant him jurisdiction to file  his Petition for  Writ of Certiorari with the Supreme Court.  It is a violation of the Due Process Clause of the Fifth Amendment to sanction Conklin for filing a frivolous appeal when the law required him to file the appeal in order to exercise his right to due process to file a non-frivolous Petition for  Writ of Certiorari to the United States Supreme Court.


It is a violation of the Due Process Clause of the Fifth Amendment to sanction Conklin for following the procedures that are required for consideration in the United States Supreme Court.

Are you on the list?

 The other day I went to see the movie about the Second World War called Schendler's List.

 During the first part of the movie there is a scene in which the Nazis are requiring the Jews to line up and register with them as Jews.  Many obedient people are lined up ready to report to the Nazis that they are Jews.


 The first thing that I asked myself as I watched the movie was:  "How is the registration situation with the people in Germany any different from the situation we now have with the Federal Income Tax?  The answer is that there is no difference.

 In the United States today, over 100 Million People line up every year to give the government total information on them.  The government warns the population that the information on the tax returns can be used against them in criminal cases and yet individuals continue to line up and give the information to the government each year.  It is obvious that humans do not learn from history and so they are bound to have to learn the same lessons over and over again.


 The people in Germany and Poland were not aware that the German Government could use the information they gave to the Germans to put them in concentration camps. Americans, however, are warned point blank in the 1040 Instruction Booklet that the information on tax returns can be used in criminal cases and therefore it is obvious that the information given to the government can be used to incarcerate individuals.  And yet these same Americans continue each year to waive their Fifth Amendment Rights and give the government information that it has no right to ask for.  And even if one can argue that the government has a right to ask for the information, there is certainly substantial reason to back up the position that the individuals do not have to provide the information the government is requesting on the 1040 Tax Returns.


 The income tax revolt in this country started about 30 years ago.


  I have been involved in it from its beginning and over the years I have watched many activities that simply do not work and simply  make the situation for  the government even stronger.


 Many of the individuals that got involved in the Freedom Movement in the beginning were looking for a way to save money.  They filed exempt W-4s and then did not file returns.  The problem with their approach is that they ignored the plain fact that the IRS can file returns for individuals who do not file and can carry forth their assessments under 6020 B of the Internal Revenue Code.  They also ignored the fact that by filing an Exempt W-4 Form, they waived their Fifth Amendment Rights in plain contradiction to their argument that they can't file a Tax Return because they waive their Fifth Amendment Rights.


 However, if millions of people would stop filing and continue to pay, a strategy that has not been used in the past, the government would be forced to assess these individuals under 6020B.  The Income tax system only works because the individuals in this country, by and large, comply with it voluntarily.  For example, if instead of meekly marching into register with the Germans, the people would have refused to register and then resisted in a fight to the death every German Soldier that came to get them; the Germans might have been able to kill a million people but they would lost tens of thousands of soldiers and they never would have killed over seven million people.


 It is time to change strategy.  It is time for masses of individuals in this country to quit marching up to the Post Office, like the people in Germany in the Second World War, on April 14 to waive their Fifth Amendment Rights.  It is time for everyone to just plain stop filing 1040 Tax Returns.  Let your employer send the money in and if you want to fight about it, then sue the IRS. (If only 300,000 people would file lawsuits instead of tax returns the IRS' oppression would end in one year). If the IRS has your money, you are in the driver's seat.  Before you send in your return this, year, go to the movies and take a serious look at Schlender's List and then formulate the question in your mind:  Is the situation in Germany different from the situation here or is the filing of a 1040 Return essentially the same thing.  The IRS "requires" you to put down the name of your religious affiliation if you donate anything to it.  The IRS "requires" the names of your children and their social security numbers.  You are giving the government every thing it needs to oppress you any way it wishes, and it can use the information any way it wants to use it because you gave the information voluntarily.  If at any point in time our government wants to arrest all the Jews, or all the Japanese or all the political dissidents; they can do it immediately through the information that has been proferred to them voluntarily through the voluntary filing system.  When you watch Schlender's List, you might ask:  Why did the people  show up and give the Nazis everything they needed to know?  Then you might answer the question by asking why you are doing the same by filing 1040 tax returns. Remember that you don't have to take a great deal of risk if you wish to quit filing. Just get your opinion letters from professionals in advance and then be sure the IRS has the money. Although many patriots have been convicted allegedly of "willful failure to file," the fact is that they have not been really convicted of "willful failure."  The juries are nullifying the law.  They are convicting individuals of not sending money to the IRS because they themselves send money to the IRS and they don't think it is fair that some people get out of paying taxes, so they take the law into their own hands and convict non- filers for not paying.  The juries have effectively nullified the law and that is why it is so difficult to win failure to file cases.  If individuals would send money to the government and then not voluntarily sign up on the Gestapo IRS' list, the Gestapo would lose all  of its power over them.  The Gestapo IRS would be forced to assess under 26 USC 6020B and the Gestapo IRS would have to fight for every penny it collected and it would no longer be able to enforce a tax system whose main purpose is to obtain information to use to incarcerate and penalize individuals. 


 If you use the above method you will then be a part of the solution and not a part of the problem.  It is time to get rid of the income tax once and for all. It is time to quit voluntarily waiving important Constitutional Rights.  It is time to end the income tax by placing your vote of no confidence.  It is time to simply quit filing 1040 returns.  If enough people would join our movement, the system would end quickly.  Quit voting for the income tax.  Just don't file another return, ever.  Don't let yourself make the same mistake that the people in Schlender's List made.  Learn from History and stand up for your rights!









Put on your boxing gloves and take on the IRS in Court.  You might beat them and make new law.  Hang in there!
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